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THIS week we will continue
discussing the features you
should look for when choos-
ing a superannuation fund.

We'll start by thinking
about what happens to your
super when you die, but to
understand what follows you
need to keep in mind that
superannuation is one of the
few assets that does not
necessarily pass to your bene-
ficiaries in terms of your will.

Your wishes may well be
taken into account, but it is
the trustee of your superan-
nuation fund, not the execu-
tor of your estate, who has the
final say.

Fortunately, there is an easy
way to ensure that your super-
annuation is disbursed in
terms of your wishes when you
die — draw up a binding nomi-
nation. This is a document
addressed to the trustee of
your fund and, because it is
binding on the trustee, is diffi-
cult to challenge.

Think about Harry, who
died at age 67 with a balance
of $600,000 in super.

He had been married twice,
had adult children from both
marriages, and had left all his
assets to his wife in his will.

That's straightforward, you
might think, but it certainly
wasn't straightforward for
Harry's estate.

Because Harry had nomi-
nated his wife as the benefici-
ary of his super when initially
completing the fund paper-
work they both thought it
would pass automatically to
her. Not until she received a
letter from her late husband’s
superannuation fund asking
for details of his dependants
did she realise that her hus-

band’s choice of her as the
beneficiary of his superannu-
ation was non-binding on the
trustee.

The first wife made a claim
on his super on the grounds
that she had been
inadequately taken care of
when he left her for the
second wife, and the kids from
the first marriage also made a
claim on similar grounds.

Mediation didn't work and
the matter ended up in the
Superannuation Complaints
Tribunal, where it took four
years to resolve. When it was
finally settled the widow had
lost almost half the proceeds
of the superannuation in legal
costs and settlements and had
endured four years of
emotional agony as well.

A simple binding nomi-
nation would have put his
superannuation safe from any
challenges.

Another important con-
sideration is the ability of
your super fund to refund the
15 per cent contributions tax
if the fund member dies while
in the accumulation phase or
if the beneficiary of an
account-based pensioner
chooses to commute that pen-
sion to a lump sum on the
death of a member, instead of
continuing the pension.

This is known as the anti-
detriment provision, and
came about in 1988 when the
Hawke government intro-
duced the 15 per cent tax on
deductible contributions to
superannuation.

Remember, until then,
there was a tax of 30 per cent
on exit, but no tax on entry.

They had promised no new
taxes in that term of govemn-

Tie your super fund down to make sure it
does what you want it to do with the
remaining money when you die.

ment, so they chopped the
30 per cent tax in half and put

15 per cent on the front, leav-

ing 15 per cent on the back.

Until the taxes changed in
1988 there were no exit taxes if
the member died and their
superannuation was paid to a
qualifying dependant.

To compensate, legislation
was passed to enable all contri-
butions tax paid to be refunded
to the estate — hence the term
anti-defriment provision.

It is an extremely complex
area of superannuation law
and recent changes have made
it more complex; however,
here’s why its important to
know about it:

Brenda joined her
employer's  superannuation
fund on July 1, 1985, and died
on July 1, 2008. At the date of
her death her total superannu-
ation benefits were $600,000,
which included $200,000 pro-
ceeds of life insurance within
the fund. Her super fund cal-
culated that her husband
would be entitled to a benefit
of $60,000 (15per cent of
$400,000) in addiion to the
$600,000 in the fund.

If the fund had not offered
this provision, and her hus-
band had not been made
aware of it by their financial
adviser, he would have been
$60,000 worse off.
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